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CITY OF SAN JOSÉ, CALIFORNIA
Redevelopment Agency of the City of San Jose
50 W. San Fernando Street, Suite 1100
San José, California 95110

Hearing Date/Agenda Number
PC Agenda:  11-19-03    Item: 4.b.

File Number
RCP03-021

STAFF REPORT Application Type
Conditional Use Permit

Council District
3

Planning Area
Downtown Core

Assessor's Parcel Number(s)
467-45-067

PROJECT DESCRIPTION Completed by:  Amie Glaser

Location:  148 East San Carlos Street

Gross Acreage:  0.08 Net Acreage:  N/A Net Density:  n/a

Existing Zoning: CG Existing Use:  Restaurant operating 24 hours Sunday through Wednesday, and 3:00a.m. through
1:00a.m. Thursday through Saturday

Proposed Zoning:  n/a Proposed Use:  Restaurant operating 24 hours seven day a week

GENERAL PLAN Completed by:  AG

Land Use/Transportation Diagram Designation
Core Area

Project Conformance:    [ ] Yes      [ ] No
[ ] See Analysis and Recommendations

SURROUNDING LAND USES AND ZONING Completed by:  AG

North:   Mixed-Use Commercial and Residential CG  (Commercial General)

East:   Commercial Restaurant CG  (Commercial General)

South:  Commercial Restaurant CG  (Commercial General)

West:   Commercial Restaurant CG  (Commercial General)

ENVIRONMENTAL STATUS Completed by:  AG

[ ] Environmental Impact Report found complete April 27, 1999
[ ] Negative Declaration circulated on           

[ ] Exempt
[ ] Environmental Review Incomplete

FILE HISTORY Completed by:  AG

Annexation Title:  Original City Date:  n/a

HISTORIC STATUS: California Register Eligible, Contributor to a Potential Landmark Dist. Completed by:  AG

REDEVELOPMENT AGENCY RECOMMENDATIONS AND ACTION

[ ] Approval
[ ] Approval with Conditions
[ ] Denial, uphold the original CUP

Date:  11-19-03 Approved by:  ____________________________

Approved by:  ____________________________
[ ] Action         [ ] Recommendation

APPLICANT                                                          OWNER

Haria and Gogri dba. Jack in the Box          Haria and Gogri dba. Jack in the Box
404 Miwok Court                                          404 Miwok Court
Fremont, CA  94539                                     Fremont, CA  94539
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PUBLIC AGENCY COMMENTS RECEIVED Completed by:  AG

Department of Public Works

See Conditions of Approval

Other Departments and Agencies

Police Department – Letter Attached

GENERAL CORRESPONDENCE

None Received

ANALYSIS AND RECOMMENDATIONS

BACKGROUND

The project site is located at 148 East San Carlos Street.  The project site is developed with a single story
commercial building, an outdoor patio space, and a parking lot.  The building is occupied by a Jack in the
Box fast food restaurant which has been operating at the site for approximately 20 years.  The project site
is located within the Commercial General (CG) Zoning District.  A Conditional Use Permit is required for
after-midnight operations for any use (excluding office) in the CG Zoning District.

Jack in the Box has a history at its existing site and the hours of operation at the site have changed many
times throughout that history.  Until April 28, 1999 Jack in the Box was allowed 24 hour operations with
legal-nonconforming status.  However, that status was revoked by the Planning Commission on April 28,
1999 due to Police problems including excessive calls for service, loitering, and vandalism that had
become a substantial burden to the San Jose Police Department.  Jack in the Box was stripped of its legal-
nonconforming 24 hour operations and a Conditional Use Permit was issued for the site that reduced the
businesses hours to 4:00a.m. - 12:30a.m. Thursday through Saturday and 24 hour operations Monday
through Wednesday.

Jack in the Box complied with the conditions of their Conditional Use Permit.  The business operators
cleaned up the facility, hired private security, and made changes to their regular operations to combat the
Police problems plaguing the site.  Seeing this progress, on September 8, 1999 the Planning Commission
increased Jack in the Box’s hours of operation to 3:00a.m. – 1:00a.m. Thursday through Saturday and 24
hour operations Sunday through Wednesday.

Project Description

The project applicants are requesting 24 hour operations 7 days a week.  The applicants claim that they are
working to maintain the safety and security of the site and 24 hour operations will allow them to increase
their revenue while offering their services to the resident s of the downtown at late night and early
morning hours on the weekends.
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GENERAL PLAN CONFORMANCE

As explained below, the proposed project is not in conformance with the General Plan because the use
will negatively impact the surrounding businesses and residents.  The project site is designated Core Area
on the San Jose 2020 Land Use/Transportation Diagram.  This designation allows a range of “office,
retail, service, residential, and entertainment uses in the Downtown Core Area.”  More specifically, late
night uses, are encouraged to locate in the Core Area rather than in other less appropriate areas of the City
so long as they “do not adversely impact existing or planned residential uses or conflict with other General
Plan goals and policies”.  Based on the information contained below, it appears that the changes to the
CUP the applicants are requesting for Jack in the Box will impact neighboring residents and uses.

There are high-density residential units located across the street from Jack in the Box.  The restaurant
seems to have the most problems late at night, which is highly disturbing to those residents.  Vandalism,
noise violations, assaults have taken place in the Jack in the Box parking lot and outdoor patio area.
While the business cannot be fully held responsible for patrons that cause disturbances in and around the
restaurant, 24 hour operations would increase the likelihood that disturbances would occur.  Therefore
increasing the hours of operations would adversely impact existing or planned residential uses and so the
project does not conform with the General Plan.

ENVIRONMENTAL REVIEW

Pursuant to Section 15180 of the 2001 CEQA Guidelines, the City of San Jose has determined that the
project will not create new significant environmental impacts beyond those analyzed in the Final
Supplemental Environmental Impact Report (SEIR) entitled "Downtown Strategy Plan" certified by City
Council Resolution No. 68839 on April 27, 1999.  Even though this project has no impacts under CEQA,
the project still has impacts to residential uses and businesses in the Downtown Core as stated in this
report.

ANALYSIS

Through the subject CUP, the applicant proposes 24 hour operations at an existing Jack in the Box
restaurant.  Such uses are subject to the City Council’s 24-hour Use Policy and the City’s Zoning
Ordinance.  The objective of these policies and ordinances is to ensure that late-night uses are compatible
with surrounding land uses.  A key provision of these policies is to ensure that entertainment and after-
midnight uses not be approved unless the facilities can operate without detriment to nearby residential
uses and the general welfare of the surrounding area.  The following issues address the project’s
operational compatibility within its surroundings.

Compliance with City Council 24-hour Use Policy

The applicants have requested 24 hour operations at an existing restaurant in the Downtown Core (Jack in
the Box is currently limited to hours of operation of 3:00a.m. – 1:00a.m. Thursday through Saturday and
24 hour operations Sunday through Wednesday).  Jack in the Box is a fast food restaurant.  24 hour
operations for fast food restaurants are not advised by the 24-Hour Use Policy if there are residential uses
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in the immediate vicinity due to the noise and traffic volumes associated with patrons at the fast food
establishment.  There are high-density residential units located directly across the street from the Jack in
the Box.  The use currently generates police problems and increasing the hours of operation for the site
would only exacerbate current Police problems at the site and, therefore, would increase the impact on the
residential units near the Jack in the Box.

The City Council 24 hour use Policy states that 24 hour uses may be approved if the it can be
demonstrated that the proposed use can operate without detriment to the general public.  Jack in the Box
has been operating with some problems (see the attached Police Memo).  The Police Department does not
advise 24 hour operations daily because of the recent history of disturbances at the site which have
impacted the general public as well as residences and businesses in the immediate vicinity.

Police Issues

The City of San Jose Police Department does not recommend approval of 24 hour operations for Jack in
the Box.  The Police Department, despite efforts by the property owners, still must respond to multiple
calls for service at the Jack in the Box on weekends.  Complaints about Jack in the Box have been voiced
to the Police by surrounding residents and businesses, including vandalism, nuisance, assault and noise
complaints.  In addition, the Police Department has stated that Jack in the Box does not always comply
with its current CUP requirements for hours of operation and on-site security, see RCP97-07-013.

The existing hours of operation exclude what the Police refer to as the “time period of concern” when
crowds leaving the downtown on weekends tend to congregate at the site (between 1:30a.m. and 2:30a.m.
on weekends).  If Jack in the Box were to operate during the “time period of concern”, the Police
Department would have difficulty dispersing the usual weekend crowds and mitigating potential
disturbances in the area.  Therefore, because of the potential impacts on the surrounding area, the Police
Department recommends maintaining Jack in the Box’s current hours of operation and Conditions of
Approval.

Parking

The subject site is located in the Downtown Parking Management Zone and its parking requirements are
governed by Section 20.90.510 of the Municipal Code.  Based on the provisions of Section 20.90.510,
parking is not required for public eating establishments, such Jack in the Box.  The site, which is fully
developed with the existing building does not include any off-street parking. However, nearby parking
facilities (i.e., public garage, on-street parking) will be able to serve patrons and employees of the facility.

CONCLUSION

Based on the analysis above, Staff believes that the proposed 24 hour operations at the Jack in the Box
restaurant is inconsistent with the requirements of the General Plan and City Council 24-hour Use Policy.
In addition, the required public heath and safety findings to support the use cannot be made, see the
findings in the “Recommendation” section of this report.

PUBLIC OUTREACH
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A notice of public hearing was distributed to the owners and tenants of all properties located within 300
feet of the subject site.

RECOMMENDATION

Redevelopment Agency Staff recommends the Planning Commission deny the requested Conditional Use
Permit consistent with the following.

The Planning Commission determines that the following are the relevant facts regarding the proposed
project:

1. This is a Conditional Use Permit (CUP) to allow an eating establishment to have 24 hour operations,
daily.

2. The project site is approximately 0.20 acres and is located in the Commercial General (CG) Zoning
District.

3. A Conditional Use Permit is required for the operation of an eating establishment with after-
midnight use in the CG Zoning District.

4. The project site is designated Core Area on the San Jose 2020 General Plan Land Use/Transportation
Diagram.

5. The Core Area designation provides that restaurants, bars and nightclubs may be located within the
downtown Core Area, provided that such uses do not adversely impact existing or planned uses or
conflict with other San Jose General Plan objectives.  Based on experience at the site, the proposed
24 hour use is likely to impact other uses in the surrounding area.

6. The environmental impacts of this project were addressed by Final Supplemental EIR entitled,
"Downtown Strategy Plan," adopted by City Council Resolution No. 68839 on April 27, 1999.

7. The subject site is surrounded by a variety of commercial and residential uses.  Residential uses are
located within 50 feet of the project site.

8. The subject site is located in the Downtown Parking Management Zone.  Based on the parking
provisions for the Downtown Parking Management Zone (Municipal Code, Section 20.90.510),
parking is not required for eating, drinking, and entertainment establishments.

9. The project is not consistent with the City Council 24-hour Use Policy.

10. The project does not include any exterior changes to the structure.
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This Planning Commission concludes and finds, based upon an analysis of the above facts, that:

1. The project does not conform to the with the San Jose 2020 General Plan in that it proposes the
operation of a 24 hour eating establishment within the Downtown Core Area, which will adversely
impact surrounding uses.  The increased hours of operation will negatively impact surrounding
businesses and residences because of increased crime such as graffiti, noise, and assaults. The use is
therefore not consistent with the General Plan.

2. This project is not consistent with the City Council Policies on 24-Hour Use; in that experience with
the current hours of operation indicates that the proposed 24 hour use will negatively impact the
surrounding uses

3. The proposed use complies with the parking provisions of Downtown Parking Management Zone, as
described in Municipal Code, Section 20.90.500.

Finally, based upon the above-stated analysis and subject to the conditions set forth below, the Planning
Commission finds that:

1. The proposed use at the location will:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in
the surrounding area because the proposed 24 hour use is not consistent residential and
commercial uses of the surrounding area.  In addition, the San Jose Police Department feels
that 24 hour operations are not appropriate at the proposed location and they do not support the
proposal; and

b. Impair the utility or value of property of other persons located in the vicinity of the site
because the 24 hour use at the existing eating establishment will alter and diminish the value of
adjacent restaurants and businesses, raise new safety concerns, and create visual impacts
because of graffiti, noise, and Police problems; and

c. Not be detrimental to public health, safety or general welfare because the potential
environmental impacts of the project were addressed by the final supplemental environmental
impact report entitled, “Downtown Strategy Plan EIR” (Resolution No. 68839); and

2. The proposed site is adequate in size and shape to accommodate the development features necessary
to integrate said use with the uses in the surrounding area because the project site already includes
the improvements needed for the proposed uses which are compatible with the uses in the
surrounding area; and

3. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind and
quantity of traffic such use would generate in that the proposed project will not need to provide
offsite improvements to the existing roadway network or transit facilities; and
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b. The proposed site is not adequately served by other public or private service facilities as are
required in that the scale of the project will draw needed police resources from other areas that
would translate to the need to expand police services to maintain existing levels of coverage.


